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David Bagby
Calypso Ventures, Inc.

Comment supporting “disapprove” vote for TGN Draft 3.0, LB 115.

This comment is being supplied to the WG as  an 802.11 document for easier processing of LB 115 (because the spread sheet comment tool will not hold the entire comment in a cell).

As part of my comments for LB 84 I submitted:

“The commenter is of the opinion that the TGn draft includes essential patented material covered by US patent # 5,487,069. Since LB84 there has been legal activity and court decisions regarding this patent which cause the commenter to believe that the patent holders fully intend to require significant licensing fees from TGn implementers (and have already demanded this in at least one instance). The Patent holder has no LOA on file with IEEE for TGn (there is a very early LOA on file from many years before TGn existed, however this is not applicable to TGn activity - see doc 06/579 for more explanation). Therefore, the commenter believes that the TGn draft is in violation of IEEE rules as it includes essential patented material for which there is no LOA on file. FYI - The commenter has personal knowledge of the royalty levels that the patent holder has requested for the use of this patent; however current IEEE rules and NDAs prevent the commenter from discussing the amounts further as part of this LB comment; suffice it to say that the commenter does not believe that the amounts he is aware of would be classified as "reasonable".”

The response from the TGn TG is that the TG has done all it can to handle this comment and that the issue has been referred to PATCOM.

Unfortunately, those actions have not resolved the issue.

Since my comments for LB 84, the patent holder has responded to multiple IEEE requests for an LOA (the contents of the response are in document 07/2619 posted by the 802.11 WG chairman).

The patent holder (CSIRO) states in their letter:

1) “…you are referring to CSIRO’s WLAN patents – US patent 5.487,069 and equivalents. These patents cover the invention that lies at the core of 802.11 a and g and the proposed “n” standard.”

In my prior comment I said that I had the opinion that “…the TGn draft includes essential patented material covered by US patent # 5,487,069”.  CSIRO confirms in their letter that they believe the patent applies to 802.11 a and g and n. 

2)  “…CSIRO continues generally to be willing to license these patents on a worldwide basis… on terms to be agreed between CSIRO and prospective licensees.”

3) “So far that has proved no to be possible, even though CSIRO previously offered to grant licenses on reasonable terms, including reasonable royalties…”

The CSIRO letter states that CSIRO is only “generally willing” to offer licenses. There is no way for anyone wishing to implement the TGn draft to know if they will be able to do so via “reasonable and non-discriminatory” terms. The wording of the CSIRO letter (doc 07/2619) does not assure that the terms will be RND.

This voter’s concerns have only been increased by the contents of the CSIRO letter. The wording “…CSIRO previously offered to grant licenses on reasonable terms, including reasonable royalties…” suggests to this reviewer that CSIRO may no longer intend to honor its prior commitment of RND terms (via an LOA) for TGa.

In my prior letter ballot comment, I provided several remedies which would be acceptable to resolve this “disapprove vote”.  None of the remedies have been adopted. Instead the situation has become less acceptable. 

Therefore, I vote “Disapprove” on this letter ballot and will continue to do so until such time as the situation can be resolved in a manner satisfactory to this reviewer. 

Procedurally, LOAs for essential patents are not required by the IEEE process until after the sponsor ballot completes.  In prior submissions, I have pointed out that this is much to late in the process, as it allows IP issues to remain hidden or ambiguous until after the industry has to make product commitments for standards implementations.  

Here, the WG and TG have been notified by the patent holder that it does not intend to provide the required LOA, and may no longer be honoring its prior LOA re 802.11a.  

In my opinion, it would be irresponsible for IEEE to progress the TGn draft under these conditions, and the TGn draft should NOT be progressed to Sponsor ballot. 

Some remedies for this situation that would be acceptable to me are:

1) Revise the draft so that it does not require the use of the CSIRO patented material, or

2) Acquire a legally binding commitment from CSIRO that the patent will be licensed for free wrt to 802.11, or 

3) Acquire a legally binding commitment from CSIRO that the patent will not be enforced wrt to 802.11, or

4) Acquire the LOA required by IEEE rules from CSIRO stating that CSIRO will offer RND terms for the patent, or

5) Stop progression of the TGn draft until such time as the situation can be acceptably resolved.

David Bagby

President

Calypso Ventures, Inc
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